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JUVENILE COURTS 

FROM THE 

POINT OF VIEW OF THE LAWYER. 

BY BERNARD FLEXNER 

The attitude of the lawyer to the 
Juvenile Court may be characterized 
either as one of indifference due to 
a total unfamiliarity with its prob¬ 
lem, or as one of more or less hostility, 
due in a large measure to misconcep¬ 
tion of the principles underlying the 
movement. As I see it, this fact is 
greatly to be deplored. It is essen¬ 
tial that this attitude be changed. The 
court must win the serious and sol¬ 
emn consideration of the legal profes¬ 
sion and must enlist their active in¬ 
terest. The Juvenile Court is an in¬ 
tegral piece of our judicial machinery; 
if it is to endure as a court and is to 
occupy a place of dignity by attract¬ 
ing to it able lawyers as Judges, we 
must insist more than we have in the 
past ten years on the legal phase of 
the movement. 

From the very beginning the work 
has been emphasized on its philan- 
trophic side. A protest as it was 
against the practice of huddling 
adults and children together in crimi¬ 
nal courts and in jails, it was inevi¬ 
table that the propaganda for the 
spread of the movement should follow 
along this line. The case, however, 
on this side, has been needlessly over¬ 
stated. In the arguments that have 
been made we have created the im¬ 
pression that what we are undertak¬ 
ing to do is something more or less 
novel, remotely, if at all, associated 
with any previously established legal 
principles. 

We have not been endeavoring in 
these ten years to graft any new legal 
principles onto our jurisprudence 
'touching the child; we have not in¬ 
vented a new piece piece of judicial 
machinery. The principles that are 

the brick and mortar of the court are 
neither new, startling, nor experi¬ 
mental; on the contrary, they are old; 
they stretch far into the past and are 
found in many of the early chancery 
decisions. 

At the risk of being charged with 
telling a thrice-told tale, I propose 
briefly to discuss the legal principles 
underlying the court, to draw your 
attention to the historical and legal 
background for them, and incidentally 
to consider some of the failures that 
have come about in working out the 
problem. 

It seems to me important to do this 
at this meeting and in this State for 
the reason that we see here along with 
some good and improving Juvenile 
'Court work, a most obscurant attitude 
toward t'he whole movement on the 
part of many associations and also of 
many persons from whom we have a 
right to demand a more' enlightened 
point of view. 

The primary legal question involved, 
the one that we always meet in the 
thousands of cases coming before the 
Juvenile Courts, involves the right of 
the court to control the custody of the 
child; to take it from its parents or 
guardian upon the broad ground that 
the welfare of the child and the good 
of the State require that this be done. 
The whole structure rests upon this 
proposition. Courts of last resort in 
this country, when called upon to con¬ 
strue laws creating Juvenile Courts, 
have uniformily unheld the right; they 
have rested the decisions upon the 
broad principle that the court is ex¬ 
ercising a power used from the earliest 
times by the English Chancellors. In 
the old cases, the Chancellors went so 
far as to hold that the right to take 
the child from the custody of its par- 



ents existed where the father ill treats 
or shows cruelty to his infant chil¬ 
dren, or is in constant habits of drunk¬ 
enness or blasphemy, or .professes 
atheistical or irreligious principles, 
or where Hiving in debauchery 
his domestic associations are such as 
tend to the corruption and contamina¬ 
tion of his children. 

Nowhere in our jurisprudence do 
we find so much power, and a power of 
such delicate nature as that lodged in 
the Judge of the Juvenile Court. Al¬ 
though similar to, it is broader than 
the power of the Chancellor in deciding 
in a divorce case, the question of cus¬ 
tody of the child- as between parents; 
for in cases coming before the Juve¬ 
nile Court the right of both parents 
to the custody of the child, although 
Jiving together, may toe disregarded 
and the child awarded to a stranger. 

It is claimed by many lawyers that 
the jurisdiction exercised toy the Juve¬ 
nile Court is a usurpation of power. 
That the precedents do not justify the 
procedure; that, although we do find 
the English Chancellors removing 
children from the custody of worth¬ 
less parents, lit was never done under 
circumstances analogous to the cases 
presented in the Juvenile Court; that 
whereas it is true that courts of equity 
would undertake in certain cases to 
disturb the parents’ custody, it was 
done only in cases where the child had 
some property interest involved; that 
the question of the preservation of tihe 
child’s estate toeing at issue, the Chan¬ 
cellor would assume jurisdiction for the 
purpose of protecting the property of 
the child, and, as a mere incident of 
the exercise of this jurisdiction, would 
throw his protection around 'the person 
of the child; that where there was no 
property involved the Chancellor could 
not step in to save the child. Protection 
of the child itself could follow only 
where it had property that needed pro¬ 
tection. 

This may appear too technical to toe 
the subject of discussion ait any place 
tout a conference of lawyers. It is im¬ 
possible, however, to make clear to 
you the difficulties in the way of a 
clear conception of the principles un¬ 
derlying this legislation without re¬ 
ferring to it. 

You know from personal experience 
in the court that the question as to 
whether or not the child has any prop¬ 
erty is not material; that given a par¬ 
ticular case involving a dependent or 
delinquent child, the court will not 
hesitate to remove the child if the 
facts call for it. The supreme question 
is: Is the parent a fit person, to con¬ 

tinue as the guardian of the child, and 
if not, what should be done with the 
child? 

Now .then, what is the background 
for this as found in judicial precedent? 

In 1790 we find a case (Creuze v. 
Hunter, 2 Bro., CC 449) in which the 
father’s affairs became embarrassed; he 
became an outlaw and resided abroad; 
the mother had been living apart from 
her husband, and had been directing 
the child’s education. It appeared that 
gross charges had been urged both 
against the father and the mother. Lord 
Tliurlow restrained the father from in¬ 
terfering with the education and care 
of his child, observing that he would 
not allow the color of parental author¬ 
ity to work the ruin of his child. The 
jurisdiction of the court to protect the 
child being questioned, the Lord 
Chancellor stated that he knew that 
there was such a notion, but that he 
was of the opinion that the court had 
arms long enough to reach such a 
case and to prevent a parent from 
prejudicing the health or future pros¬ 
pects of the child, and that whenever 
a case was brought before him he 
would so act. The judgment indicates 
the existence of the power to protect 
the child against a worthless guardian 
for many years prior. It is striking that 
a principle so enlightened should have 
been announced by a Judge who was 
notorious in his day for his immoral and 
profligate habits. 

There are to be found in the reports 
many cases following the doctrine of 
this case, but it is impossible in an ad¬ 
dress of this kind to do more than re¬ 
fer to the fact. 

In 1S28, however, Lord Eldon (Welles¬ 
ley v. Wellesley, 2-Buss. 1. 2-Bligh N. S. 
124), delivered a judgment which has 
become the leading authority in Eng¬ 
land and in this country on the whole 
subject. In that case the Lord Chancel¬ 
lor took from the Duke of Wellesley his 
children because of his profligate and 
immoral conduct. It was sought to 
prevent the Lord Chancellor from in¬ 
terfering as between the father and his 
children because no property interest 
was involved. Lord Eldon, in an elab¬ 
orate discussion, disposed of this con¬ 
tention and placed his judgment upon 
tire broad proposition that the crown 
is the ultimate parent of the child, and 
that where the parent by nature has by 
his misconduct forfeited his right to 
have the custody of his child, the King, 
as parens patriae, through the Chancel- 
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lor, will step in and protect the child, 
by removing it from the environment 
that must make for its undoing-. 

It may be interesting to mention the 
fact that there are many cases report¬ 
ed in which the only question involved 
was the right of the court to control 
the religious training of the child. One 
of the latest and ablest of these was 
decided in England in 1907 (in re ,W. 2 
ch. Div. 557) and1 presented the 
single question as to whether or not 
the Chancellor, who had several years 
before ordered two children to be 
trained as Jews, should, upon the re¬ 
quest of the boy, thirteen years of age, 
permit him to be brought u.p as a 
Christian. A brief statement of the 
facts in -this case will interest you: 

The father of the infants, who was 
born a Jew, married in 1893, a lady who 
was not of Jewish persuasion. Two 
children were born of the marriage. In 
1902 the father died, and in 1903 the 
mother died, appointing a Christian 
guardian of her infant children. In 
due course, application was made to 
the court to settle the question of main¬ 
tenance and religious education of the 
children. The court directed that the 
children be brought up as Jews in their 
father’s faith. The children were ac¬ 
cordingly sent to Jewish schools, and 
placed in a hoarding house kept by a 
Jew. Three years thereafter, the boy, 
aged thirteen, addressed a letter to his 
guardian, stating that he did not wish 
to be brought up as a Jew, and the 
guardian forwarded the letter to the 
Judge, who directed an inquiry to be 
made. The question presented was 
whether the previous order directing 
that the boy should be brought up as a 
Jew should be modified. In an elabo¬ 
rate and painstaking judgment, the 
Chancellor, after concluding that the 
desire of the boy was not a mere whim 
but a conclusion reached1 after careful 
reflection, modified his previous order, 
and directed that both of the children 
be brought up in the Christian religion. 
The order touching the girl, who was 
several years younger than her brother, 
was made by the Chancellor without 
having conversed with the girl, he hav¬ 
ing concluded that the welfare of the 
children required that they be brought 
up in the -same religion. The judgment 
of -the Chancellor is an able and illumi¬ 
nating discussion of the power of the 
court to control the training and edu¬ 
cation of a -child) upon the broad ground 
of its welfare. Upon appeal the judg¬ 
ment was -affirmed as to the boy, but 
it was reversed as to the girl, the Mas¬ 
ter of the Rolls concluding that it was 
not essential that the two children 

should ibe brought up- in the- same re¬ 
ligious faith, and that it did not ap¬ 
pear in the case that there was any 
necessity, as far as the welfare of the 
girl was- concerned, that any change in 
the -order should be made. 

The greatest difficulty that con¬ 
fronted the early Chancellors, where 
the custody of the child was disturb¬ 
ed, was how to exercise the jurisdic¬ 
tion so that the child could be main¬ 
tained. Where the parent or child 
had property, it was simple: An or¬ 
der was made setting apart some of 
the estate for the purpose of main¬ 
tenance. But where there was no 
property the court was powerless to 
reach out and protect the child, for 
the reason stated by Dord Eldon in 
the case to which I have referred, 
“because the court could not take 
upon itself the maintenance of all the 
children in the Kingdom.” This de¬ 
fect has been met in later days in two 
ways. Courts of equity have com¬ 
pelled the father to contribute a cer¬ 
tain amount monthly or yearly for the 
support of the child, as was done in 
an early case in Illinois (Cowls vs. 
-Cowls, 3 Gillman), and is now the 
universal rule, and the State itself has 
provided the means, by establishing 
institutions to which children may be 
sent and by providing further by 
statute that children may be board¬ 
ed out under certain conditions. It 
will be seen, therefore, that the dif¬ 
ficulty of which the early Chancellors 
complained, has been remedied by 
simply enlarging a power which has 
existed for centuries, and by provid¬ 
ing through State aid the means by 
which the power may be exercised. 
This legislation is distinctly in line 
witli the theory that the crown in 
England and the State in this coun¬ 
try is the ultimate parent of the 
child. 

Insofar then as the child, known 
under our laws as the dependent child 
or the child having improper guard¬ 
ianship, is concerned, the lawyer will 
be compelled to admit that the power 
exercised by the Juvenile Court is the 
same as the power exercised by courts 
of equity, and that there is abundant 
authority for it. 

In those cases coming before the 
Juvenile -Courts, involving the question 
of improper guardianship, where the 
intervention of the court is needed for 
the purpose of removing the child from 
the- control of its parent or the associa¬ 
tion of its home, or as put by Dr. Hart 
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in an address on the Juvenile 'Court, 
(National Prison Association Represen¬ 
tative, 1906, pp. 251.) in cases where it 
is necessary “to transfer the guardian¬ 
ship of a child,” there would seem tc- be 
no reason why resort to the court should 
not be had. There is, however, as I 
see it, no compelling or good reason for 
the existence of the court, insofar as 
it concerns children who are merely 
dependent or destitute, in which the 
only question presented to the court is 
one of relief. 

The early Juvenile Court laws were 
framed to reach these cases as well as 
the cases of neglected and delinquent 
children, but the jurisdiction as to de¬ 
pendent and destitute Children, unac¬ 
companied by Parental omission is mis¬ 
placed and, in my opinion, it should be 
narrowed as far as possible. 

Cases of dependency and destitution 
should be kept out of court. We have 
all seen Juvenile Court Judges with 
children before them upon no ground 
whatever except the one that the home 
is poverty-stricken, and the Judge 
brought face to face with a question 
that in this day should never be pre¬ 
sented to any court namely: The break¬ 
ing up of a family because of mere 
poverty. That should never have been 
a reason for destroying the family; it 
is poor tribute to an otherwise enlight¬ 
ened legislation that we should still be 
wrestling with this question. Depend¬ 
ency and destitution, therefore, unless 
closely tied up with Parental neglect 
and omission, should not be part of the 
court’s work. It is an injustice to the 
•court and a worse injustice to the 
child and to the family. Questions of 
mere relief are not questions properly 
or legitimately belonging to the Juve¬ 
nile Court. The other agencies in every 
•community organized and prepared for 
work of this kind should handle suc'h 
cases. I would eliminate, therefore, as 
far as it may be done all cases of de¬ 
pendency and destitution, as such, re¬ 
serving for the court only such cases 
as call for the assistance of the 
court an enforcing parental responsi¬ 
bilities. 

I earn make my distinction between 
dependent and neglected children 
clearer by citing two cases which illus¬ 
trate aptly the point I am urging. The 
first was that of two girls, aged re¬ 
spectively two and four years. They 
were brought into the court on a de¬ 
pendent petition. The mother, a widow, 
although not in good health, was 
obliged 'to work an order to care for 
the children. All that the court could 
do was to cry out for help in order to 
keep the family together, and the case 

ended by a voluntary association un¬ 
dertaking to see that the relief was 
supplied. 

The second was that of a child 
against whom a petition had been filed 
for neglect. The father, who was blind 
and partially deaf and an habitual 
drunkard, was receiving a pension of 
$100 per month. The mother was a 
slattern, took advantage of the in¬ 
firmities of her husband, and while not 
a drunkard, permitted drunken men 
to frequent the house. It was impossi¬ 
ble to develop at the hearing any im¬ 
moral conduct on the part of the 
mother. The question involved was 
whether or not the child should be 
taken from its parents. Both parents 
demanded a jury trial. The jury found 
the facts as stated, and the court pro¬ 
ceeded to take the child from its par¬ 
ents; upon an agreement, however, be¬ 
ing entered into, that the parents 
should remove to the country, and that 
a committee should be appointed for 
the drunken husband to receive bis pen¬ 
sion and care for the family, the child 
was permitted to go to its new home, 
subject to the visitation of a proba¬ 
tion officer. 

The first case is obviously one not 
needing the intervention of the court, 
and should have been kept out of court; 
the second could not have been worked 
out without the court. 

What I have said about the depend¬ 
ent and destitute child applies with 
equal force to the backward child, who 
is too often the truant. Cause and ef¬ 
fect here are closely related. In many 
cases of this kind there is less need for 
a court than for a physician or friend. 
Unless, therefore, there is some con¬ 
tributing parental fault, which de¬ 
mands the protecting arm of the court, 
I would work out this problem through 
some agency in the community other 
than the court. Let us give heed to the 
note sounded by one of the most dis¬ 
tinguished of our Juvenile Court 
Judges—an enlightened philanthropist, 
a lawyer and Judge of commanding 
ability—that the court is, after all, not 
a universal cure-all for all the troubles 
of juvenile humanity. 

If the jurisdiction of the court 
should be narrowed as I have indi¬ 
cated, the court would he concerned 
with but two classes of children, 
namely: Those who are neglected and 
those who are delinquent. 

With the lawyer convinced of the 
soundness of our position regarding 
the neglected child, there is still the 
question of the delinquent child to be 
disposed of. 

What authority, he asks, is there 
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for handling the delinquent child un¬ 
der this legislation? He is a law¬ 
breaker; he is an offender against 
the public peace; there is but one way 
known to the law of reaching him, and 
that is through a conviction for a 
specific offense. This point of view 
is due to a misconception of the prin¬ 
ciple underlying the legislation. The 
dominant idea in this argument is the 
act complained of, the thing with 
which the child is charged. No dis¬ 
tinction is made in this point of view 
between the offending child and the 
adult criminal. They have both vio¬ 
lated the law, and they must both be 
punished. 

But as a matter of fact and his¬ 
tory, even at common law a distinc¬ 
tion was made between the two. 4 
child of seven had reached the age of 
criminal responsibility and below that 
age he could not be held to be re¬ 
sponsible for his criminal acts. 

From time to time statutes have 
been passed in this country and in 
England fixing the arbitrary age limit 
below which the child is not to be 
deemed criminally responsible, and 
above which he may be punished as 
an adult for his wrongdoing. The 
Juvenile Court legislation carries this 
idea forward. It raises the age limit 
and says that a child of sixteen or 
seventeen or under for violations of 
law shall not be deemed a criminal. 
At common law and in those States 
which have raised the age at which 
criminal responsibility begins, the 
child who is within the age exemption 
cannot be brought into court. This is 
the specific addition made by the 
Juvenile Court legislation. It thus 
establishes the principle that children 
under the jurisdictional age are 
neither to be treated nor punished as 
criminals for violations of law, yet 
they shall not “go quit,” because they 
are exempt under the statutes. The 
court undertakes to apply the same 
procedure to the delinquent as iL 
would to the neglected child. 

Out of this attitude “probation” 
naturally develops. On its face it looks 
entirely new. Such is not the case, 
however. Courts have long exercised 
the right conditionally to suspend sen¬ 
tence. Probation is not exactly a sus¬ 
pended sentence, yet in the suspended 
sentence there lies latent the idea that 
has developed into probation. 

It is a singuar fact that while the 
Juvenile Court idea, as I have described 

■it, has been readily accepted as a meth¬ 
od of dealing with the delinquent child 
in many of the States throughout the 
West and South in many States of 
the East, the attitude toward it is still 
hostile. In these Eastern States many 
of the children’s courts continue to be 
mere criminal courts, and nowhere do 
we find a more striking example of 
such a court for the hearing of chil¬ 
dren’s cases than in Manhattan. In all 
such children’s courts we find every 
detail of the criminal law worked out 
against the child. The sole question, so 
far as the child Is concerned in these 
courts is. “Did he commit the act with 
which he is charged? Is he guilty of 
larceny, or burglary, or robbery, as the 
case may be?” And following the rigid 
rules of evidence, if the crime of lar¬ 
ceny, burglary, or robbery is not 
technically made out, the child is dis¬ 
missed. If it is made out, he is con¬ 
victed, fined, committed, is paroled to 
a day certain, or sentence is suspended. 
Back of the appearance of the child 
in court there may be conditions that 
cry out for correction. This is not, 
however, the material part of the pro¬ 
ceeding. This, the main point of in¬ 
terest in an enlightened and humane 
public policy, is a secondary considera¬ 
tion. The inquiry is directed to the 
consideration of the evidence bearing 
upon the commission of a crime. 

Let me cite here a case taken from 
the records of the Manhattan court as 
supporting the contention I am mak¬ 
ing; observe how the record teems with 
criminal procedure and terminology: 

Three boys, aged respectively fifteen, 
fifteen and thirteen years, were pre¬ 
sented in court by the officer, who 
charged that he found the defendants 
in the busy shopping district of the 
city, engaged in attempting to put their 
hands into the pockets of passersby and 
in opening wrist bags carried by wom¬ 
en; that they wilfully and wrongfully 
pushed and jostled persons, and that 
in all of these actions were acting in 
concert with one another. The officer 
further stated that he had watched the 
defendants’ actions for a period of 
about one hour, and offered the testi¬ 
mony of other police officers in cor¬ 
roboration of his statements. The de¬ 
fendants entered a plea of "not guilty” 
for each, and were duly tried and con¬ 
victed on the evidence submitted. 

The previous record of these boys is 
illuminating as illustrating the method 
of the court. The hearing to which I 
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am referring occurred on the 21st day 
of January of this year. Here is the 
previous record of two of the boys: 

A was convicted of acting in a dis¬ 
orderly manner and playing at a game 
of dice called “craps” on the sidewalk. 
On March 15, 1908, sentence was sus¬ 
pended: on March 29. 1908, (two weeks 
later) he was again convicted of 
an offense exactly similar and 
was fined one dollar April 19, 1908 
(three weeks later), he was arrested, 
charged with petit larceny, for stealing 
a bicycle, but the record shows that no 
proper evidence was submitted to the 
court, no complaint was taken, and he 
was discharged. On May 31, 1908 (six 
weeks thereafter), he was convicted of 
playing a game on the sidewalk called 
“pitching pennies” with other boys, 
thereby obstructing the free' passage 
of the sidewalk, and was fined $1. On 
June 22, 1908 (three weeks again having 
passed), he was convicted of discharg¬ 
ing a firearm in a public place of the 
city, and was fined fifty cents. On No¬ 
vember 3, 1908, he was convicted of act¬ 
ing in a disorderly manner and main¬ 
taining a bonfire in the public street. 
The record which I have does not dis¬ 
close what order was made with ref¬ 
erence to this conviction. 

B on February 14, 1908, was charged 
wih grand larceny (picking pockets and 
stealing from a woman a purse and 
$1.50. He was duly tried and acquitted. 
On April 13, 1908, he was found in the 
company of and acting in concert with, 
so the record proceeds, two thieves and 
engaged in pushing and jostling wil¬ 
fully passersby and attempting to open 
handbags carried by women. He was 
duly tried and convicted and placed 
on parole until June 6, 1908, on which 
date sentence was suspended. January 
12. 1909 (ten days before the final ap¬ 
pearance in court), he was charged 
with acting in a disorderly manner and 
throwing stones: pleaded “not guilty,” 
was tried and acquitted. 

Both of these boys were presented 
in court upon the several occasions of 
their appearance before different 
Judges. The children’s court of Man¬ 
hattan is a part of the court of spe¬ 
cial sessions, a criminal court; it is 
one of those courts with rotating 
Judges, a system, insofar as it is used 
in children’s courts, with nothing in 
its favor. If knowledge of the child 
is of any moment in disposing of its 
case; if the influence of the Judge 
means anything, how are we to have 
these essentials in a plan that puts a 
different Judge in the court each 
month? The Judge 'before whom the 
two boys whose records I have just 

detailed appeared occupied the bench 
in March, was off in April, and1 under 
the rules he could not return until the 
remaining five Justices of the Court of 
Special Sessions had their turn in the 
court. 

In both of the cases cited the im¬ 
portant thing in the eyes of the court 
was the question of “guilty” or “not 
guilty.” Where the evidence did not 
sustain the guilt beyond a reasonable 
doubt, as in the criminal law, the boys 
were acquitted and sent out of court. 

I submit that there must have been 
from the time of the very first appear¬ 
ance of these hoys in court, sufficient 
evidence to .warrant some sort of pro¬ 
bationary oversight. 

In neither instance was any such pro¬ 
ceeding had, for the reason that in 
Manhattan, probation, as we under¬ 
stand it, does not exist. A child is pa¬ 
roled in that court to a fixed day with¬ 
out probationary oversight. I (Should 
like here to emphasize the distinction 
'between parole and probation. We fre¬ 
quently hear the terms used as if they 
were interchangeable. They are not 
synonymous; eac-h has a well defined 
meaning, and should be used with ref¬ 
erence to that meaning. 

Probation contemplates the release of 
a person without imprisonment, under 
the personal and sympathetic oversight 
of a probation officer, for the purpose 
of reclaiming him from evil courses. 

Parole, on the other hand, implies 
conditional release from a penal or re¬ 
formatory institution after a period of 
incarceration therein. 

Probationary oversight as thus de¬ 
fined that contemplates friendly inter¬ 
est and help through a close personal 
relation between probation officer and 
probationer, is absolutely unknown in 
the Manhattan court. 

Fortunately for the work in New 
York, one finds a different attitude on 
the part of some of the Judges whose 
work in the court cannot but impress 
the observer. Judge Wilkin, in Brook¬ 
lyn, and Judge Shove, in Syracuse, 
have been endeavoring to develop a 
system of probation along the line that 
experience elsewhere has shown to be 
of value. 

A highly significant act, creating a 
children’s court in Buffalo, has passed 
the Legislature of New York this year, 
and has become a law. It is important 
because it indicates, it seems to me, a 
complete change of attitude toward the 
offending child. The important thing, 
insofar as the court is concerned, is its 
attitude toward the child when it is 
presented in court. There are Police 
Judges to be found everywhere in this 
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country exercising the powers of Juve¬ 
nile Court Judges who, notwithstand¬ 
ing the fact that they are sitting in 
criminal courts, are applying the prin¬ 
ciples of the chancellor in working out 
the problem of the child. The explicit 
declarations which are found in many 
of the laws that the child is not to be 
treated as a criminal, are valuable in 
this, that there is written into the body 
of the law itself, the statement declar¬ 
ing what the court's attitude toward 
the child should he. It is for this rea¬ 
son that the law to which I refer is of 
great value. As I have indicated, up to 
this time, children brought before the 
children’s courts in this :State, were 
brought into court iby virtue of certain 
proceedings under the penal law, and 
the judgment against them was a con¬ 
viction for crime. 

The Buffalo court as created is part 
of the report and bill recommended by 
the commission having in hand an in¬ 
quiry into courts of inferior criminal 
jurisdiction in the State of New York, 
and represents the views of a group of 
lawyers 'composing that commission. 

The bill provides 'that whenever a 
child is charged with the offense of a 
misdemeanor ithe Judge of the court 
Shall, as far as is consistent with the 
interest of the child and the State, con¬ 
sider the child, not as upon trial for 
the commission of a crime, 'but as a 
child iru need of the care and protec¬ 
tion of the State. To that end he may, 
if the child or either parent or any 
guardian or custodian of such child, 
shall so request before proceeding with 
the trial of the child, or at any stage 
of the trial and before conviction, sus¬ 
pend the trial and inquire into all the 
facts and circumstances surrounding 
'the case, and in bis discretion, in lieu 
of proceeding with a trial, may adjudge 
the child to be in need of the care and 
protection of the State. Under the pro¬ 
visions of the Buffalo bill the court, be¬ 
fore conviction, has the power to place 
the child under probation, a power 
heretofore existing only after a trial 
and conviction. 

I have endeavored to emphasize the 
principles underlying Juvenile Court 
legislation and to show that there is 
ample authority for the proceeding in 
court. In one or two instances I have 
pointed out what seem to me to be 
serious defects in the law. Necessarily 
a discussion of this kind must he both 
Inadequate and unsatisfactory. 

Before concluding, however, it may 
not be altogether out of place to di¬ 
rect your attention to certain other 
matters which seem to me to be worth 
while, as suggesting some practical 

problems toward which we should di¬ 
rect our efforts. 

No effort should be spared to at¬ 
tract, as far as possible to the bench 
in this court, lawyers of ability; and 
so that this may be possible, I would 
preferably place the jurisdiction in a 
court already established rather than 
in a separate court. There are, in my 
opinion, comparatively few communi¬ 
ties in this country where the work of 
tiie court is of sufficient volume to de¬ 
mand a separate court and a separate 
judge. 

It follows, as a matter of course, from 
the foregoing that I am personally op¬ 
posed to the propaganda which con¬ 
templates laymen as judges of these 
courts. I would emphasize and not 
minimize the importance of the legal 
phases of the court. For this reason, 
I find myself opposed to certain ad¬ 
vocates of a militant court, who insist 
upon the right of the court to make 
an unofficial investigation prior to the 
actual institution of proceedings in 
court. This step contemplates pro¬ 
tection to the child in the event the 
investigation itself does not justify 
the filing of a petition. Inquiries made 
•prior to the institution of the proceed¬ 
ing in court are all extra legal, and are 
without warrant of law. In cases where 
the investigating officer encounters op¬ 
position and is challenged to show his 
authority, he is obliged to admit that 
the investigation has not the sanction 
of the law behind it, and the result, as 
evidenced by actual experience, is to 
throw doubt and distrust upon what 
the court is undertaking to do. I plead, 
therefore, for closer adherence to the 
provisions of law in this respect. A 
case that justifies an investigation by 
the court will justify the filing of a 
petition, and if it does not justify the 
filing of a petition, it is a case not for 
the court, but for some voluntary or¬ 
ganization charged with the duty of 
conducting such investigations. In de¬ 
fense of such unofficial investigations, 
it has been urged that there are so¬ 
cieties for the prevention of cruelty to 
children and animals that make in¬ 
vestigations, and if the facts then war- 
lant it, institute proceedings in court. 
Wherever this is done, it will be 
found, I believe, that there is a gen¬ 
eral statute authorizing such organiza-” 
tions to make such inquiries and to 
follow their inquiries with proceedings 
in court if the facts warrant it. 

No consideration of the subject 
would be complete that overlooked 
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that act of supreme importance pass¬ 
ed by the English Parliament in this 
year and known as the Children’s 
Charter. Its (purpose is to protect the 
child in all its personal relations. One 
■of its many sections establishes Ju¬ 
venile Courts, and the bill as a whole 
marks the outermost post on the 
way to a comprehensive scheme of 
children’s legislation. 

In this country our Juvenile Court 
laws are solidifying slowly along lines 
that have been pretty well marked 
out; The National Child Labor Com¬ 
mittee, the Consumers’ League, the 

Playground Association are directing 
particular legislation along enlighten¬ 
ed lines. 

Aside from these, however, our laws 
touching children are made up of a 
mass of unrelated and in many cases 
poorly considered statutes. 

Would it not be worth our while in 
this “Era of the Child” to propose to 
ourselves a painstaking preparation of 
a children’s code for recommendation 
to the various States for passage? 

This conference might well lead the 
way toward the preparation of such a 
code. 
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